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内容摘要 
本文将国家监护放在社会进化的背景下，讨论家庭监护与国家监护对
儿童监护事务的恰当分工，重点关注在家庭失灵的情况下国家如何介入儿
童监护事务的重要问题。本文主要利用价值分析法、比较分析法、规范分
析法和案例分析法，遵守“理论——方法论——制度”的内在逻辑，以儿
童、家庭、国家三者之间关系作为贯穿全文的主线，阐述论题。重要部分
为涉及儿童国家监护的理论架构以及国家监护司法承担的制度实践，次要
部分为类型化研究方法的讨论以及儿童监护的社会干预。理论架构重在对
监护模式从家庭监护转向国家监护的规律性进行论证，从儿童、家庭、国
家三者之间关系出发，以儿童地位的变迁、家庭的变迁以及国家责任的强
化作为讨论重要内容，以说明国家监护的形式与本质、国家监护的价值取
向以及国家监护作为家庭监护补充的责任承担方式；制度实践以国家监护
的司法承担为讨论重点，在家事司法专门化的背景下，分析代表国家监护
制度中司法如何介入自然家庭，甚至取代自然家庭的功能，并以此对我国
相关制度的完善提出建议。类型化研究作为次要部分，主要目的是将家庭
失灵的具体情形进行分类研究，并一一对应国家介入的方式，以建立“家
庭监护——国家监护”相互协作分工的理想类型。社会干预作为次要部分，
意图对以上模式进行查漏补缺，若国家不宜对儿童监护承担过重的责任，
即便社会干预具有分散性、偶然性，但仍然可以作为一个缓冲地带，转移
国家监护的部分负担。总之，儿童非常脆弱，作为行为能力不足之人理应
受到监护，家庭应该承担监护儿童的首要责任、直接责任，但家庭最多只
能做到以子女利益为本位，实现儿童利益优先原则，国家应该承担监护儿
童的补充责任、终极责任，国家有能力全面关注儿童的需求，帮助实现儿
童最大利益。  
全文除导论和结语外，正文分为六章。 
第一章儿童、家庭、国家三者的关系。儿童经历了从客体、准主体到
主体的地位变迁：作为客体的儿童地位劣下，被随意抛弃或者支配利用；
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作为准主体的儿童享有形式上的、法定的丰富权利并能够摆脱他人的恣意
利用和支配，远离对其有危害的生活状态；作为主体的儿童，被作为“弱
势群体”进行倾斜保护，此时儿童监护事务的处理以儿童最大利益原则为
标准，需要全面关注儿童的需求。儿童地位的变迁带来儿童监护标准的提
高，但家庭监护却在逐步走向衰落。历史上家庭进行过两次重要的变迁，
工业革命带来现代意义上家庭监护的兴起，在新科技革命的冲击下家庭的
形式与人们的价值观均趋于多元、不稳定，而家庭的生命周期反映了家庭
本身也存在生、老、病、死，家庭监护走向衰落难以避免。在家庭监护不
充分的情况下，强化儿童监护的国家责任便成必要。此外，在家庭领域抚
育后代的责任主要由女性承担之时，强化国家对于儿童监护责任，也间接
解放了女性。  
第二章国家监护的起源与本体。亲权、监护以及保佐均起源于古罗马
法，古罗马法上也有儿童福利的萌芽，其与儿童相关的制度遵从自上而下
的逻辑，其中监护制度以家族为本位。现代意义上的国家监护起源于中世
纪英国的判例，最早可以追溯到英国国王的君权，英国国王以及封建领主
为了自己的利益对未成年人享有监护权，国家监护在 1660 年封建土地保有
制度被废除时带有了保护性的特征，1696 年衡平法院通过福克兰诉伯蒂
(Falkland v. Bertie)一案将国家监护作为一项原则正式提起。监护制度诞生
之时属于和家庭、家族相连接的私法，而监护制度公法化是国家监护兴起
的社会背景。亲权与监护相分离的理论前提有助于理解国家监护制度，并
明晰家庭与国家对儿童各自承担责任的界限。国家监护在形式上是国家父
亲基于诚信原则而对儿童应该承担的非典型义务，实质上是一种国家干预，
干预要解决的终极命题是国家、家庭和儿童之间的关系。 
第三章国家监护儿童的价值取向。古典自由主义学者主张建立“最小
国家”，理论起点为建立于试图解放每个人的努力之上, 以个人权利保护
为本位，因此而严格划定了政府的界限。右翼自由主义沿袭了古典自由主
义的传统，他们坚持消极自由，并主张自由对平等的价值优先性。这样的
观点具有排斥国家干预的倾向，他们希冀即使在选择国家这样的形式时，
仍然享有像自然状态那样的自由。但是，回归有秩序的自然状态既无可能、
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也无必要，且消极自由下的机会平等、起点平等不利于处境较差者。左翼
自由主义学者的对自由主义原则进行修正，不排斥国家干预，以强化国家
对公民个人的责任，尤其注意保护弱势群体的利益。儿童最大利益原则是
国家监护的基本原则，国家对于儿童监护事务的干预应该遵循本原则，在
尊重家庭的基础上进行有限干预，并采取多元的干预方式。最大利益原则
作为一项科学评估标准，由主要构成要素以及相关干扰要素组成，主要构
成要素涉及到对心理学术语的借鉴和利用，而相关干扰要素属于在适用中
应予排除的因素。在本原则之下，应该建立儿童保护的福利之维，超越法
律对儿童相关基本权利的确认、保护，强化国家的责任，推动儿童的幸福
实现。 
第四章国家监护儿童的介入形式。本章涉及类型化方法论的使用，类
型化研究从经验类型到纯粹类型，从简单类型到理想类型。家庭监护失灵
为国家介入提供了理由，其作为一种经验类型，可分为监护不力、监护侵
害、监护不能、监护缺位四种形式，作为家庭监护可能发生问题的诸多表
现形式。国家介入的类型经历的思维的再抽象过程，与家庭监护失灵的类
型一一对应，分别为监护监督、监护剥夺、监护救济、代行监护四种模式。
儿童是一种简单分类，也可以称之为类型化概念，而“家庭监护——国家
监护”则是一对理想类型，家庭监护作为微观系统，国家监护作为宏观系
统。在理想类型之下，儿童也需要参与其中，家庭监护中儿童的参与程度
较低，既需要服从家长意志，也需要以自身行为服从家庭成员应承担的责
任。国家监护的类型化介入中，拟制的国家父亲与儿童之间形成的法律关
系，相对于自然状态下的亲子关系更加平等，儿童自主性更强。 
第五章国家监护儿童的司法承担。司法干预处于国家监护的核心，司
法干预能够以儿童最大利益的名义，决策涉及到儿童的重大监护事项，或
者解决代行监护中由谁进行监护的前置问题。司法干预需要在家事司法专
门化的背景下进行理解，在大陆法系国家，亲属会议的衰落和现代家庭的
衰落遵循同样规律，古老职能需要由现代意义的国家机关来承担，在英美
法系国家，家事司法专门化主要是由处理复杂社会经济状况的需要而推动。
无论如何，两大法系诸多国家多赞同因少年与家事案件之特殊性，建立专
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门法院或专门法庭。国家监护的司法干预需要明确干预的合理范围以及建
立干预的正当程序，并需要设置司法干预的辅助人。司法干预的主要内容，
如对监护权的确定、改定、分配、剥夺等事项的干预，涉及到与被监护人
切身利益相关的重大事项，由法院决定，司法委任监护的方式也可以对儿
童照顾责任的承担形成有益补充。同时，司法干预也需要尊重自然家庭的
完整性，干预需要遵守正当程序，这样的程序可以包括审前程序、调解程
序、评估程序、听证程序以及其他特殊的审理原则等。司法干预的辅助人
有家事调查官、“法庭之友”以及程序代理人：家事调查官作为法官“事
实发现”的辅助；“法庭之友”作为法官在专业问题方面的辅助人，或帮
助法官提高案件的审理效率，或为法官在不太熟悉的其它专业领域提出咨
询意见。还可以考虑在监护类案件中，专门为儿童设立相应的程序代理人，
避免儿童利益受到损害。本部分以美国、德国两国的国家监护法为例进行
分析，并为我国国家监护相关司法干预的建立提供了建议。 
第六章国家监护儿童的辅助保障机制。国家监护的辅助保障机制包括
人的监督、国家专门机构的监护以及社会干预。纵观其它国家的情况，监
护监督主要由三种立法模式，偏重于司法监督的模式、偏重于行政监督的
模式、混合监督模式。结合我国的具体情况，在亲权监护的情况下，建议
主要在家庭内部寻找监护监督人，可以类比监护人的资格由法院进行选任，
对于非亲权监护可以考虑设立监护监督机构，提供日常经济救助以及在必
要之时承担机构的监护监督责任。此外，社会干预能够为儿童监护提供更
加灵活、多元的方式，并且缓解国家监护的压力。 
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ABSTRACT 
The state guardianship was put under the background of social evolution 
and assessed the appropriate division of work between family and state relating 
to child custody affairs, in which a most crucial problem is the approach of state 
intervention in the event of failed family wardship.This paper utilizes research 
methods of value analysis, comparative analysis, normative analysis and case 
analysis and followed logic from theory, methodology to system,in which the 
The main line is the relationship among children, family and the state .This 
paper is structured into two parts, the initial part is mainly related to the 
theoretical framework of children’ state guardianship and its practice, while, 
the secondary part is the discussion of categorized research methods and social 
intervention of child custody.The theoretical framework is to demonstrate the 
regularity of the guardianship model transferred from families to national.That 
begins with the view of the relationship among children, family and state and of 
which important discussions are the changes of children status and family and 
the strengthened national responsibilities, in order to illustrate the forms and 
nature, value orientation of state guardianship and to regard it as a 
complementary method for family wardship. The practice emphasizes the 
judicial undertaking of state guardianship. Under the background of specialized 
family justice, this part analyses the approach that the judiciary involving state 
guardianship systems and even replaces their natural functions, so as to provide 
suggestions for improving relative laws and regulations. The aim of categorized 
researches as the secondary part is to classify and study different situations of 
family failure and match them with approaches of states interventions for the 
purpose of establishing, “family guardianship-state guardianship”, ideal model 
for cooperation and specialization. The social intervention as the secondary part 
is the leak filing for the above models that provided the state is inappropriate to 
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undertake too much responsibility in child custody even if it has dispersibility 
and contingency, however, it still can be a buffer place for transferring part 
undertaking of state guardianship. Children are very fragile and incompetent 
who deserve custody, which make the family undertake the firstly direct 
responsibility and followed the state take the eventually supplementary liability. 
The state is expected to pay attention to the needs of children, to help achieve 
the best interests of children.  
In addition to the introduction and conclusion, the paper is divided into six 
chapters. 
The first chapter illustrates the relationship among child, family and the 
state. The children experienced the changing status from subject, quasi-subject 
to object. It is difficult to avoid that child had been discarded or ruled by 
parents as object. Refer to quasi-subject, children enjoy formal, legal rights who 
are able to be away from hazardous living conditions. Those children as 
subjects are under biased protection of “Vulnerable Group”, meanwhile, the 
children’s best interests is the standard for their children guardianship affairs. 
The improved children status has increased the standard of children protection, 
however, family wardship has gradually decline. Historically, it can be seen two 
significant variation of the family; the first change brought the rise of modern 
family wardship owing to Industrial Revolution and under the impact of the 
New Technological Revolution, the decline of family wardship would become a 
reality. Because the form of people's values and families tend to be pluralism 
and unstable, and the family life cycle reflects the family itself, it would be 
birth, old age, sickness and death. If family wardship is insufficient, the 
improvement of state responsibility would be necessary. In addition, the 
responsibility of raising offspring borne mainly by women that could make 
them achieves indirect liberation from strengthening state’s responsibility of 
child custody.  
The second chapter discusses origin and ontology of state guardianship. 
Parental authority, guardianship, curatorship and the sprout of child welfare 
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
were found in ancient Rome Law; these systems followed a top-down logic, 
wherein guardianship system was based on household benefits. Egoistical atate 
guardianship can be traced to the British king's monarchical power which was 
found in case law in Middle Ages. Altruistic State guardianship was emerged 
due to abolition of Feudal Land Tenure in 1660, as a basic principle, which was 
formally proposed by the case Falkland V. Bertie. Started up as private law, 
wardship was connected with family and household, which was labeled with 
public law factors under the social background of “Private Laws 
Publicize”.Theoretical premise parental rights and guardianship should be 
separated that helps us to understand the state guardianship system and clear the 
family and nation’s boundaries to take responsibility for their children. In 
formal, state guardianship is atypical obligation assumed by nation father 
because of good faith; In essence, that is kind of state intervention for the 
relations among children, family and country. 
The third chapter focuses on value orientation of state guardianship for 
children. The classical liberalism scholars is to establish the minimal state of 
which the theoretical origin is the effort of liberating everyone for the 
protection of personal rights and thus the boundary between each person and 
governments has been strictly divided. The right-wing liberalism scholars 
followed the classical liberal tradition who advocate negative liberty and argue 
the priority of freedom towards equality.This argument rejects national 
interventions and they hope that they still remains freedom as natural status 
when choosing a form of state. However, a nature status which returns to 
well-organized may be impossibly and unnecessary.Additionally, opportunity 
equal, included the starting point for equality, under negative liberty is 
oppressive for “vulnerable groups”. By correcting liberalism, the right-wing 
liberalism scholars agree with the idea that state intervention is to strengthen 
the national responsibility for individual citizens, especially for the the interests 
of vulnerable groups.The principle of children’s best interests are fundamental 
principles of state guardianship, child custody matters for state intervention 
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should follow this principle, with limited and diverse intervention respecting 
the family. The principle of children’s best interests, as a scientific evaluation 
criterion, consists of the main constitutive components relating the implantation 
of psychology terms and relatedly should-be-excluded disturbance factors. 
Since this principle, the state should strengthen its national responsibility to 
promote the welfare of children, which beyond the recognition and protection of 
law for children’s associated fundamental rights. 
The fourth chapter states forms of state guardianship for children. This 
part pays attention to the type of methodology including experienced type, pure 
type, simple type and ideal type.Failed family wardship provides justification 
for the state to intervene, and such experienced types can be divided into 
inadequate custody, custody violations, custody supervision and absence of 
custody.Corresponding to types of problems of family wardship,types of state 
intervention need further abstract consideration, that could be summarized as 
four modes including custody supervision, custody deprivation, custody relief, 
alternative custody. “Children” is a simple classification, and type-concept; 
family wardship and state guardianship is an ideal type, respectively 
representing the microscopic and macroscopic systems. Under ideal types, 
children also need to be involved. In details, Low participation for children in 
family wardship is resulted from obedience to parents and accountability as 
family members. When it comes to state intervention, the legal relationship 
between the assumed national father and children seems more equal and 
autonomy for children. 
The fifth chapter studies judicial accountability of state guardianship for 
children. As Central means, in the name of children’s best interests, judicial 
intervention makes decisions involving child custody issues, or deals with 
pre-issues of alternative custody. On the background of specialized family 
justice, decline of relatives meeting in civil law countries is consistent with 
declining of the modern family whose ancient functions gradually borne by the 
modern state organs; In common law countries, the tendency of specialized 
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family justice is promoted by complex social and economic situations. In any 
case, the two legal systems of many countries have established specialized 
courts due to the special nature of juvenile and family cases. A reasonable range 
and due process of intervention should be confirmed in judicial intervention, 
and auxiliary personnel need to be set simultaneously. The main content of 
judicial intervention, as the confirmation, change, allocation, deprivation of 
custodial rights which involves important events related to vital benefits of 
children under guardianship, should be determined by the court and the 
approach of judicial appointed guardianship may also be effective supplement 
to responsibilty of chilren’s protection.At the same time, judicial interventions 
should also respect the integrity of nature families and be conducted under 
proper procedures, probably including pre-trail,conciliation, evaluation, hearing 
and other specific procedures.Auxiliary personnel of judicial intervention 
consist of family ombudsman, amicus curiae and preprogrammed agent. Family 
ombudsman is helpful for fact-finding and amicus curiae as the assistant for 
professional issues and providing advice relating unfamiliar realm for the judge 
to improve processing efficiency. Moreover, in consideration of guardian cases, 
relative procedure agents could be set specifically for children away from 
damages. By analyzing guardianship acts in German and America in this part, 
good suggestions can be made for judicial intervention of state guardianship. 
The sixth chapter reflects auxiliary security mechanism of state 
guardianship for Children. Auxiliary protection mechanism contains human 
supervision, the specialized agency supervision and social interventions. 
Looking at the situation in other countries, mainly by means of judicial 
supervision, administrative supervision and diverse supervision, there are three 
modes of legislation for guardianship supervision. For our country, we should 
try to find human supervision in family under paternity custody and specialized 
agency supervision under non-parental custody. Qualification of human 
supervision is similar with guardian. Specialized agency supervision should be 
happened in legal situation, and agency is required to provide other assistance. 
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Finally, Social intervention is advantageous to provide more flexible, diverse 
ways for children custody, and relieve pressure on the state guardianship. 
 
Key Words：Children； Family Wardship； State Guardianship； Judicial 
Intervention；Social Prevention 
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